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Preface

With the "access to goods and services" provisions of the Disability
Discrimination Act due to come fully into force in 2004, many tribunal systems
face a sizeable task in making the necessary changes to the way their services
are provided.

The Council - and not least myself as a former Minister for Disabled People -
were keen to do everything we could to help. We were therefore delighted
when my counterpart Bert Massie, Chairman of the Disability Rights
Commission, readily agreed to a partnership between the two bodies to
produce the new guidance for tribunals.

It has been a rewarding collaborative effort, and | am particularly grateful to
Jonathan Holbrook and his DRC colleagues who played an invaluable part, as
well as to Paul Smith from our own secretariat and to the tribunal members and
others who contributed to the advisory group which assisted us.

We all hope it will prove of real help to tribunals in meeting the needs of this
important group of users - and thus all those disabled people who have a stake
in this part of our country's judicial system.

The Rt. Hon. the Lord Newton of Braintree OBE, DL
Chairman of the Council on Tribunals
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| am very pleased to endorse Lord Newton's welcome of this guidance, and |
commend the Council on Tribunals for its enthusiastic recognition of the need
to address the rights of disabled people as tribunal users.

The DRC's vision is of "A society where all disabled people can participate fully
as equal citizens". The proper administration of justice is fundamental to the
rights of the citizen, and in working towards its vision the DRC is committed to
improving access to justice for disabled people across the whole of our justice
system. Tribunals play a crucial role in the delivery of justice to millions of
people, so this initiative is particularly welcome.

"Accessibility" is about much more than ramps and wheelchairs. Like any
providers of services, tribunals need to keep under review all aspects of the
way in which they operate in order to remove barriers to access for disabled
people. This guidance includes practical advice on identifying those barriers
and on ways of breaking them down. | very much hope that it will assist
tribunals in carrying out their important work to best effect.

Bert Massie, CBE
Chairman of the Disability Rights Commission
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1.

1.1

1.2

1.3

1.4

Introduction

Background

The Disability Discrimination Act 1995 ('the DDA") makes it unlawful to
discriminate against disabled people in respect of a range of activities. The Act
focuses particularly on discrimination in employment, and in the provision of
goods, facilities, services and premises. Tribunals, as major employers and as
providers of services, need to have regard to the rights of disabled people in
both contexts, but the DDA has particular implications for the manner in which
tribunals deliver their services to users of the tribunals system.

Irrespective of the legal duties they owe to disabled people, however, tribunals
should aim to be exemplars of best practice in the delivery of services. The
need for tribunals to be more responsive to the requirements of users was one
of the main findings of Sir Andrew Leggatt's review of the tribunals system. Sir
Andrew noted that tribunals exist for users, and not the other way round: "No
matter how good tribunals may be, they do not fulfil their function unless they
are accessible by the people who want to use them, and unless the users
receive the help they need to prepare and present their cases”.

In pursuance of its duty to keep under review the constitution and working of
tribunals, the Council on Tribunals has already developed a Framework of
Standards which, among other things, is intended to promote best practice in
the tribunals system. In line with Sir Andrew Leggatt's recommendations, a key
principle underlying these standards is that tribunals should be accessible to
users, and should focus on their needs.

Purpose of this guidance

This guidance (which has been prepared in conjunction with the Disability
Rights Commission (‘the DRC")) aims to assist tribunals to put the above
principles into practice by offering practical advice on the law and on the ways
in which tribunals can facilitate the full participation of disabled people in the
tribunal process.

Council
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1.5

1.6

2 Making Tribunals Accessible to Disabled People Tribunals

The guidance is intended to supplement the Code of Practice on Rights of
Access to Goods, Facilities, Services and Premises which was published by
the DRC in February 2002 ("the DRC Code of Practice"). The DRC Code of
Practice contains a more detailed explanation of the relevant provisions of the
DDA, and considers their practical implications for a wide range of service
providers. Tribunal staff should have regard to the DRC Code of Practice as it
has special statutory status — the courts must take the provisions of the Code
Into account in determining relevant questions. Although this guidance does not
have the same status as the Code, it is specifically designed to assist tribunal
staff to understand how the DDA applies to tribunals.

Barriers to access for tribunal users

Bringing and presenting a case before a tribunal is likely to be a daunting
prospect for most people. However, the practical and procedural requirements
of the process are likely to present additional barriers for disabled people. Some
users will face physical barriers to access, such as a lack of convenient parking
facilities; or hearing rooms, waiting rooms or toilets which are inaccessible to
wheelchair users. Others may be disadvantaged by the unavailability of
information in accessible formats, such as in Braille or on tape; or the lack of
sign language interpreters or communication aids such as lip speakers. Some
people suffer acute pain if they are required to sit for long periods of time, or
may need regular breaks in order to attend to dietary or medical needs. Users
with  mental health issues or leamning difficulties may have difficulty in
understanding the process or following the progress of their case, or may find
the tribunal process particularly stressful. While the nature and extent of barriers
to access will therefore depend upon individual circumstances, tribunals will
need to ensure as a minimum:

= the provision of good quality advice and information by staff who have
been trained to recognise the needs of disabled people;

= the avallability of written information in accessible formats and in language
which can easily be understood:;

= the avallability of alternative means of communication with tribunal staff,
such as minicom or textphone;
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1.7

1.8

= sufficiently flexible hearing and administrative procedures which can be
adapted to meet special needs (such as the need to ensure that a
representative is kept fully informed of hearing dates and filing
requirements etc., in cases where the appellant or applicant may have
difficulty understanding such matters);

= accessible hearing venues (and proceedings) — for all disabled people, and
not only for those who use wheelchairs; and

= appropriate training for members of tribunals, not just in matters relating to
the tribunal’'s jurisdiction, but also in chairing and inter-personal skills,
particularly with the needs of disabled people in mind.

It is also important to consider who is a tribunal "user”. Clearly, tribunals provide
services to the parties themselves (the applicant or appellant and any other
party, including government department representatives). As will be explained
in Chapter 2, it is the provision of services which triggers rights and duties
under the DDA. However, tribunal users also include representatives of the
parties generally, any witnesses and, where the hearing is one which is open to
the public, members of the general public. Any of these may require reasonable
adjustments in order to be able to use the tribunal's services without
unreasonable difficulty.

Best practice and the tribunals system

Tribunals have a crucial part to play in affording access to justice to millions of
people, from all sectors of society. As such, tribunals should be exemplars of
best practice in all aspects of service provision, and particularly in the way in
which they anticipate and respond to the needs of disabled people. The way
in which individuals cope with disability can depend upon many factors,
including their cultural background and religious beliefs. Tribunals need to treat
people as individuals, and to be aware that there are few universal solutions to
disability issues. It should be noted, therefore, that the purpose of this guidance
is not simply to define the minimum standards of service which tribunals are
required by law to provide to disabled people. The guidance explains what
those minimum standards are, but it also encourages tribunals to do all they
reasonably can to enable disabled people to participate fully, whether or not
tribunals are legally obliged to do so.
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1.9

1.10

4 Making Tribunals Accessible to Disabled People Tribunals

Tribunals and tribunal staff must give proper consideration to requests for
reasonable adjustments which they receive from disabled people or their
representatives. It will, of course, be expected that tribunals and their staff will
In any event treat people with sensitivity and in accordance with their particular
needs, but this does not remove the duty to make specific adjustments where
appropriate. If a particular adjustment is requested, the tribunal should either
make that adjustment, or else it should explain why it does not consider the
adjustment to be one which it would be reasonable to make.

The proper application of a "best practice" approach to the needs of disabled
people will, of course, have a beneficial effect upon the quality of service
delivery generally. Best practice needs to permeate every aspect of a tribunal's
activities, but there are some general steps which can be taken to facilitate the
process. In particular:

= tfribunals should ensure that their staff receive appropriate training in
matters of disability awareness and disability etiquette, that they
understand (and are positive about) the tribunal's policy towards disabled
people, and that they are familiar with the types of adjustments which it
might be reasonable to provide;

= tribunals should also carry out regular accessibility audits to identify, first,
the extent to which their premises are physically accessible and their
environments inclusive to disabled people; and secondly, whether their
services are delivered in accordance with the principles listed in paragraph
1.6 above; and

= it may often be appropriate for a tribunal to establish a user group including
disabled people who come into contact with the tribunal, (whether as
parties to a hearing or in other capacities), to advise on the way in which
the tribunal meets the diverse needs of disabled people and to recommend
ways to make further improvements. The use of evaluation forms may also
be a means of collecting feedback on aspects of the tribunal process
which users found difficult and on suggested improvements.

It has already been noted that barriers to access may be procedural in nature
rather than physical. Procedural rules cover such matters as the manner of
making an appeal or application; time limits for making an appeal or application
and for bringing additional evidence; and the circumstances in which a tribunal's
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decision may be set aside. These rules might unintentionally create barriers for
some disabled people. For example, time limits for making an appeal or
application (which vary from tribunal to tribunal) may not provide enough time for
some appellants or applicants with mental illnesses, learmning difficulties or literacy
problems to seek advice or representation, or for visually impaired appellants or
applicants to obtain documents in an accessible format. Unless the rules
contain "good cause" provisions for extending time limits, such appellants or
applicants may find that they have lost their right of appeal or complaint forever.

1.12 Quite clearly, tribunal staff must apply the relevant procedural rules to the
conduct of each case. However, the above illustrates the importance of
ensuring sufficient flexibility is in-built when procedural rules are made. In
addition, however, Practice Directions give guidance on how tribunals should
interpret certain of these rules, particularly where the rules require the tribunal to
exercise judgment or discretion. Practice Directions need to be framed and
applied in ways which do not disadvantage disabled people so that, for
example, a failure to give a prescribed notice (perhaps by a person with a
learming disability whose representative has been taken ill) will not prevent the
grant of an adjournment of the hearing.

How to use the guidance

1.18 The following chapters of this guidance seek to explain in more detail how
tribunals might seek to adopt a best practice approach to the provision of
services to disabled people, and sets this advice in context by outlining the
rights and duties created by the Disability Discrimination Act. Chapter 2 gives
an overview of Part Il of the Act and illustrates its application to tribunals.
Chapter 3 considers how instances of discrimination might arise, and
Chapters 4 and 5 explain how making reasonable adjustments can help to
avoid disadvantaging disabled people. Chapter 6 looks at issues concerning
physical access to tribunals.

1.14  Appendix A gives more information on what is meant by disability and who are
disabled people. Statutory guidance relating to the definition of disability has
been issued under the DDA (see paragraph 2.7 below). Appendix B gives
details of some other sources of useful information and sets out contact details
for organisations which can offer further advice.
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1.15 Examples of good practice and how the Act is likely to work in relation to
tribunals are given in boxes. They are intended simply to illustrate the principles
being discussed and should be read in that light. Some more general examples
are included in the text as well,

Further information

1.16 Free information about the DDA can be obtained by contacting the DRC
Helpline:

Telephone: 08457 622 633
Textphone: 08457 622 644
Fax: 08457 778 878
Email: enquiry@drc-gb.org
Post: DRC Helpline
FREEPOST
MID 02164
Stratford upon Avon
CV37 9BR

This guidance (and the DRC Code of Practice) is available in alternative formats
or via the internet at www.council-on-tribunals.gov.uk.
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2.

2.1

2.2

2.3

2.4

Discrimination in the provision of services

Introduction

This chapter provides an overview of the provisions of Part lll of the DDA relating
to the provision of services. It outlines what is made unlawful by the Act and
explains the meaning of key concepts, such as “disability” and “discrimination”.
It also considers the application of the DDA in the context of the services
provided by tribunals.

What does the DDA make unlawful?
Section 19 of the DDA makes it unlawful for a service provider to discriminate
against a disabled person:

= by refusing to provide (or deliberately not providing) any service which it
provides (or is prepared to provide) to members of the public; or

= In the standard of service which it provides to the disabled person or the
manner in which it provides it; or

= In the terms on which it provides a service to the disabled person.

References to providing a service include providing goods or facilities.

It is also unlawful for a service provider to discriminate in:

= failing to comply with any duty imposed on it by section 21 (a duty to
make reasonable adjustments) in circumstances in which the effect of that
failure is to make it impossible or unreasonably difficult for the disabled
person to make use of any such service.

Reference to making use of a service includes using goods or facilities.

What does the DDA mean by edisabilityZ?

The DDA gives protection from discrimination to a person who has a “disability”
within the meaning of section 1 of the Act. A disabled person is someone who
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2.0

2.7

2.8

2.9

8 Making Tribunals Accessible to Disabled People Tribunals

has a physical or mental impairment which has an effect on his or her ability to
carry out normal day-to-day activities. That effect must be:

= substantial (that is, more than minor or trivial); and
= adverse; and

= long term (that is, it has lasted or is likely to last for at least a year or for the
rest of the life of the person affected).

Physical or mental impairment includes sensory impairments and
communication impairments. Hidden impairments are also covered (for
example, mental illness or mental health problems, leaming difficulties and
conditions such as diabetes or epilepsy).

People who have had a disability within the terms of the DDA in the past are
protected from discrimination even if they no longer have the disability.

For a fuller understanding of the concept of disability under the DDA, reference
should be made to Appendix A to this guidance. A Government publication,
Guigance on matters to be taken into account in determining questions relating
to the definition of disability, provides additional help in understanding the
concept of disability and in identifying disabled persons. In considering their
duties as service providers under the DDA, tribunals should not use any
definition of disability which is narrower than that in the Act. Best practice
requires that tribunal staff should avoid an overly legalistic approach to disability,
even if this means applying a relatively generous interpretation of the concept.

What does the DDA mean by ediscriminationZ?

Section 20 of the DDA says that discrimination against a disabled person
occurs in two possible ways.

One way in which discrimination occurs is when a service provider:

= treats the disabled person less favourably - for a reason relating to the
disabled person’s disability - than it treats (or would treat) others to whom
that reason does not (or would not) apply; and
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= cannot show that the treatment is justified.

2.10 The other way in which discrimination occurs is when a service provider:

= fails to comply with a duty imposed on it by section 21 of the DDA (a duty
to make “reasonable adjustments”) in relation to the disabled person; and

= cannot show that the failure is justified.

2.11 Making sure that a tribunal does not treat a disabled person less favourably is
considered in more detail in Chapter 3 below, and the duty to make reasonable
adjustments is covered in greater detail in Chapters 4 and 5.

What does the DDA mean by ¢justifiedZ?

2.12 Although tribunals and tribunal staff should strive to promote equality of
opportunity and fair and impartial access to the tribunal system, there may be
limited circumstances in which this cannot be fully achieved. Section 20 of the
DDA permits less favourable treatment of a disabled person, or a failure to make
a reasonable adjustment, only if the tribunal believes that one or more of the
relevant conditions are satisfied. (Only the first two are relevant in the case of a
failure to make a reasonable adjustment.) The conditions relate to:

= health and safety;
= the disabled person being incapable of entering into a contract;
= the service provider being otherwise unable to provide the service to the public;

= enabling the service to be provided to the disabled person or other
members of the public; or

= the greater cost of providing a tailor-made service.

2.13 Less favourable treatment of a disabled person by a tribunal, or a failure by a
tribunal to make a reasonable adjustment, will be justified if it is the tribunal’s
reasonably held opinion that one or more of the relevant conditions are
satisfied. However, it is clear that situations in which justification will be an issue
are unlikely to arise very often in the tribunals context, and that the emphasis
should instead be on ensuring equality of access and opportunity.
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on

Tribunals Guidance on Applying the Disability Discrimination Act 9




2.14

2.15

2.16

217

2.18

2.19

10 Making Tribunals Accessible to Disabled People Tribunals

More detailed consideration of the grounds on which a service provider may
justify less favourable treatment or failure to make reasonable adjustments is
contained in Chapter 7 of the DRC Code of Practice.

Tribunalse services covered by Part Il of the DDA

The DDA affects everyone concerned with the provision in the United Kingdom
of services to the public, or to a section of the public. It applies to services
provided in the private, public or voluntary sectors. It does not matter if services
are provided free (such as access to a public park) or in return for payment (for
example, a meal in a restaurant). Certain services which are not relevant to
tribunals (such as the use of a means of transport) are not covered by the DDA.

Among the services which are covered are those provided to the public by local
councils, Government departments and agencies. Services provided to the
public by courts and tribunals are also covered by the Act.

It is iImportant to note that tribunals will be providing services covered by the DDA
in certain situations, but that the Act does not apply to all the functions of a tribunal,
The Act does not apply to the performance of a tribunal’s judicial functions. If a
tribunal discriminates against a disabled person when deciding a question
which is before it, then there may be an appeal against that decision. However,
the disabled person may not bring an action against the tribunal under the DDA.

Services which are subject to the Act include the provision of advice and
information about rights of appeal or complaint, by telephone, over the counter
and in writing; receiving and dealing with claims and appeals within prescribed
time limits; setting up a hearing at an appropriate venue; ensuring that cases
are heard by suitably qualified and trained tribunals; notifying the applicant or
appellant of the tribunal’s decision in good time; and advising on any further
appeal rights from the decision of the tribunal.

Thus, for example, tribunals will need to consider whether sufficient steps have
been taken to provide forms and literature in alternative formats and in Plain
English; for sign language interpreters or communication aids such as lip
speakers to be provided at hearings; and for hearing venues to be physically
accessible to users with a range of impairments.
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2.20 ltis also important to consider the guestion of to whom services are provided
by tribunals, as this will determine the persons to whom tribunals owe duties
under the DDA. Clearly, tribunals provide services to the parties themselves (the
applicant or appellant and any other party, including government department
representatives). However, tribunal users also include representatives of the
parties generally, any witnesses and, where the hearing is one which is open to
the public, members of the general public. Any of these may require a
reasonable adjustment in order to be able to use the tribunal’s services without
unreasonable difficulty.

2.21 The DDA says that “services” include “access to and use of any place which
members of the public are permitted to enter’. Thus, a person who permits
‘members of the public” to enter such a place is providing a service to those
people consisting of access to and use of that place. Clearly, members of the
public are permitted to enter premises in which tribunal hearings take place.
Members of the public may also be permitted to enter other buildings occupied
by tribunals — perhaps for the purpose of lodging papers or attending a public
enquiry counter. In such cases, permitting the public to have access to and use
of such buildings will be a service to which the DDA applies. Specific issues
conceming physical access to tribunal premises are considered in Chapter 6.

2.22 Complex issues arise in the case of premises with more than one occupier,
where there are common areas such as entrance halls, stairways and lifts. The
DDA does not expressly state whether or not the landlord (including any
operator of the common parts) in such a case is a service provider for the
purposes of the Act in respect of those common areas. Therefore, it does not
make it explicit whether the landlord is under a duty to make reasonable
adjustments to the common parts to make them accessible to disabled people.
Whether the landlord is under such an obligation is likely to depend on whether
the place is one “which members of the public are permitted to enter’. This
issue is considered in more detail at paragraphs 2.21 - 2.30 of the DRC Code
of Practice.
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3. The duty not to treat a disabled person
less favourably

Introduction

3.1 This chapter addresses the duty of tribunals to ensure that disabled people are
not treated less favourably than other people when using their services.

Less favourable treatment

3.2 In common with any other service provider, a tribunal discriminates against a
disabled person if, for a reason which relates to the disabled person’s disability,
it treats the disabled person less favourably than it treats others to whom that
reason does not apply, and it cannot show that the treatment in question is
justified. This means that the treatment of the disabled person is compared with
how the tribunal treats other people to whom the reason for the treatment does

not apply.

A local inquiry hearing is open to members of the public. However,
a member of the public is refused entry because he has cerebral
palsy and has difficulty co-ordinating and controlling his
movements. This refusal is likely to count as less favourable
treatment if other members of the public are permitted to enter.
This would be the case even if the clerk honestly believes that the
disabled person may disturb the inquiry hearing.

3.3 The meaning of “less favourable treatment” is considered in more detail at
paragraphs 3.3 — 3.10 of the DRC Code of Practice.
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3.4

3.5

3.6

3.7

Must tribunal staff know that a person is disabled?

Tribunal staff may have treated a disabled person less favourably for a reason related
to his or her disability even if they did not know that the person was disabled.
The test which has generally been adopted by the courts is whether, as a matter
of fact, this was the reason why the disabled person was less favourably treated.

An appellantss legal representative has a speech impairment which
leads the Chair of the tribunal to assume that he has had too much
to drink, and to postpone the hearing without giving the
representative the opportunity to explain the correct position. The
reason for the Chaires decision (which is likely to amount to less
favourable treatment) relates to the representativess disability,
even though the Chair did not realise he was disabled.

As explained in Chapter 2, the DDA only protects those who fall within the Act’s
definition of “disabled person”. This definition has been the subject of
developing interpretation by the courts. Moreover, some disabilities are not
visible, or the extent of the impairment may be masked. It may not be
practicable for tribunal staff to make accurate assessments as to whether
particular individuals fall within the statutory definition.

It is considered to be best practice for tribunals to ask users whether they have
a disability which necessitates the making of any special arrangements.
However, while it may be possible to identify the needs of the parties to the
proceedings by asking appropriate questions in preliminary letters, the needs
of other users (such as the parties’ representatives or members of the public
attending the hearing) should not be overlooked.

In view of this, it is also best practice to ensure that tribunal staff are aware that
their obligations under the Act extend to everyone who falls within the definition
of “disabled person” and not just to those who appear to be disabled. Staff
should not attempt to make a fine judgement as to whether a particular
individual falls within the statutory definition, but should focus instead on
meeting the needs of each user of the tribunal service.
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3.8 Like all employers, tribunal services are liable for any discriminatory actions of
their staff unless they can show that they have taken such steps as are
reasonably practicable to prevent such actions. Tribunals are more likely to be
able to comply with their duties under the DDA and prevent discrimination
against disabled users of the tribunal if they consider the following steps:

14 Making Tribunals Accessible to Disabled People Tribunals

establishing a positive policy on the provision of services to ensure
inclusion of disabled people and communicating it to all staff;

informing all staff dealing with the public that it is unlawful to discriminate
against disabled people;

training staff to understand the tribunal’s policy towards disabled people,
their legal obligations and the duty of reasonable adjustments;

monitoring the implementation and effectiveness of such a policy;

establishing a “disability champion” in each tribunal office with particular
responsibility for co-ordinating reasonable adjustments for disabled users
of the tribunal, and advertising the availability of assistance for disabled
people at tribunal premises;

providing disability awareness and disability etiquette training for all staff
who have contact with the public;

addressing acts of disability discrimination by staff as part of disciplinary
rules and procedures;

having a customer complaints procedure which is easy for disabled people
to use;

consulting with disabled users of the tribunal, disabled staff and disability
organisations;

regularly reviewing whether their services are accessible to disabled people;

regularly reviewing the effectiveness of reasonable adjustments made for
disabled people in accordance with the Act, and acting on the findings of
those reviews; and

providing regular training to staff which is relevant to the adjustments to be
made, including training on practical matters, such as how to book BSL
interpreters or other communication support workers (e.g., lip speakers).
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Refusal or non provision of service

8.9 A tribunal cannot refuse to provide (or deliberately not provide) a service to a
disabled person which it offers to other people, unless the refusal (or non-
provision) can be justified.

Standard or manner of service

3.10 A tribunal must not offer a disabled person a lower standard of service than it
offers other people, without justification. A lower standard of service might
include being offnand or rude towards disabled users of the tribunal.

Although a tribunal regularly holds hearings at a city centre hotel
close to an appellantss home, it notifies an appellant who is a
wheelchair-user that the hearing of her case will take place 60
miles away, because the first venue is inaccessible. This is a lower
standard of service than that provided to other appellants who live

in the same vicinity but who are not wheelchair users: they would
not have to travel so far for a hearing.

Terms of service

3.11 A tribunal should not provide a service to a disabled person on terms which
are worse than the terms offered to other people, without justification. Worse
terms include charging more for services or imposing extra conditions for using
a service.

Can a disabled person be treated more favourably?

3.12 Tribunals must obviously deal with all users of tribunal services in a fair and
impartial manner. However, it is appropriate for tribunals to take measures to
accommodate the special requirements of particular user groups, including
disabled people. The DDA does not prohibit positive action in favour of disabled
people (unless this would be unlawful under other legislation). For example, the
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Pensions Appeal Tribunal and the Appeals Service will arrange for a domiciliary
hearing of an appeal in an appellant's home, on application, where the
appellant can show that he or she has a physical or mental impairment which
prevents him or her from leaving the house.

3.13 The following chapters explain that in some circumstances tribunals must make
adjustments so that disabled people can use tribunal services without
unreasonable difficulty. The purpose of such adjustments is to give disabled
people the same opportunities as others to participate in the tribunal process.
Reasonable adjustments do not amount to more favourable treatment (although
that is not prohibited by the DDA). Rather, they seek to bring disabled people
to the same level as non-disabled people.
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4. Reasonable adjustments an overview

Introduction

4.1 This chapter is concerned with the duty to make reasonable adjustments for
disabled people. That duty is a comerstone of the DDA and requires service
providers to take positive steps to make their services accessible to disabled
people. It therefore applies to the services provided to the public by tribunals.
The duty goes beyond simply avoiding treating disabled people less favourably
for a disability-related reason.

The statutory duty to make reasonable adjustments

4.2 The effect of section 21 of the DDA is that, where a service provider offers
services to the public, it has a legal duty to take such steps as it is reasonable
for the service provider to have to take in all the circumstances of the case in
the situations described below. This duty is referred to in this guidance as the
duty to make reasonable adjustments.

4.3 The duty to make reasonable adjustments comprises a series of duties falling
into three main areas:
= changing practices, policies and procedures;
= providing auxiliary aids and services;

= overcoming a physical feature by
- removing the feature; or
- altering it; or
- avoiding it; or
- providing services by alternative methods.

The duties are being introduced in two stages.

4.4 From 1 October 1999, a service provider has had to take reasonable steps to:

= change a practice, policy or procedure which makes it impossible or
unreasonably difficult for disabled people to make use of its services;
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4.5

4.6
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= provide a auxiliary aid or service if it would enable (or make it easier for)
disabled people to make use of its services;

= provide a reasonable alternative method of making its services available
to disabled people where a physical feature makes it impossible or
unreasonably difficult for disabled people to make use of the services.

From 1 October 2004, where a physical feature makes it impossible or
unreasonably difficult for disabled people to make use of services, a service
provider will have to take reasonable steps to:

= remove the feature; or
= alter it so that it no longer has that effect; or
= provide a reasonable means of avoiding it; or

= provide a reasonable alternative method of making the services available.

The need to overcome barriers caused by physical features is not exclusively a
matter to do with physical access to premises, but it most often arises in that
context, and is therefore considered in more detail in Chapter 6.

Although adjustments in the form of physical alterations may be the only answer
if other measures are not sufficient to overcome barriers to access, it is
important to remember that a reasonable adjustment need not involve making
a physical alteration or incurring significant expenditure. Often, minor measures
such as allowing more time to deal with an enquiry by a disabled person will
help disabled people to use a tribunal service. Disability awareness training for
staff is also likely to be appropriate. This is important, not just to heighten
awareness of the barriers faced by disabled people, but also to increase
sensitivity to the additional stresses which disabled users may experience. For
example, having someone on hand who is properly trained to provide support
to tribunal users when they arrive can be of great assistance - perhaps to help
those who would otherwise have difficulty accessing the building or hearing
room; to respond to any immediate concemns or queries; and, more generally,
to set people at their ease and to ensure they know where they are going and
what is going to happen.
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4.7 Obtaining the views of disabled people will also assist in determining what
alterations to make. Disabled people know best what hurdles they face in trying
to use the services provided. They can identify difficulties in accessing services
and might also suggest solutions involving the provision of reasonable
adjustments. This can be done both by approaching local community groups
for input, and by obtaining feedback from disabled users of the tribunal of their
experiences of the tribunal process.

4.8  This guidance gives some examples of ways in which tribunals might meet their
obligations to make reasonable adjustments. However, this is not intended to indicate
that the approach considered in the example is the only way in which the tribunal
can meet its duty under the DDA. In any particular case, the tribunal's duty to make
reasonable adjustments might be discharged by taking a different step or steps.

The circumstances in which the duty arises

To whom is the duty to make reasonable adjustments owed?

4.9 The duty to make reasonable adjustments is owed to disabled people at
large — and applies regardless of whether the tribunal knows that a particular
member of the public is disabled. It is not simply a duty that is weighed up in
relation to each individual disabled person who wants to access a tribunal's
services. Disabled people are a diverse group with different requirements which
tribunals need to consider. Consequently, tribunals can expect to come into
contact with a diverse range of disabled people who will require a range of
adjustments in order to access the tribunal system.

At what point does the duty to make reasonable adjustments arise?

4.10 In order to comply with the DDA tribunals should anticipate the requirements of
disabled people and the adjustments that may have to be made for them. In many
cases, it is appropriate to ask disabled users of the tribunal system to identify
whether they have any particular requirements and, if so, what adjustments may
need to be made. Failure to anticipate the need for an adjustment may render it
too late to comply with the duty to make the adjustment. Furthermore, it may not
of itself provide a defence to a claim that it was reasonable to have provided one.
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The notice of a tribunal hearing invites the parties to an appeal to
notify the clerk of any special requirements an individual may
have, including any special requirements associated with a
disability. This ensures that the tribunal is able to take account of
the participantse needs ahead of the hearing date, which reduces
the likelihood of unforeseen problems on the day.

Does the duty of reasonable adjustment apply even if a tribunal does
not know that the person is disabled?

The fact that the duty of reasonable adjustment applies regardless of whether
the tribunal knows that a particular person is disabled means that tribunal staff
should be made aware that they may be discriminating unlawfully even if they
do not know that a person is disabled. They should also be reminded that not
all impairments are visible. As explained in this chapter and in Chapter 5, the
duty of reasonable adjustment is best met by trying to anticipate the types of
problems which could arise, and by training staff to enquire rather than act on
assumptions. The aim should be that, when disabled people come into contact
with a tribunal (whether as a party to proceedings, as a witness, or otherwise),
the tribunal has already taken all reasonable steps to ensure that they can
participate fully in the proceedings, and have full access to the tribunal system.

How long does the duty continue?

4,12  The duty to make reasonable adjustments is a continuing duty. Tribunals should

20 Making Tribunals Accessible to Disabled People Tribunals

keep the duty under regular review in the light of their experience with disabled
people using the tribunal system in question. In this respect it is an evolving
duty, and not something that needs simply to be considered once and once
only, and then forgotten. \What was originally a reasonable step to take might no
longer be sufficient and the provision of further or different adjustments might
then have to be considered. This is another reason why it is important to have
mechanisms in place to obtain regular feedback from tribunal users.
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4,13 Equally, a step which might previously have been an unreasonable one for a
tribunal to take could subsequently become a reasonable step in the light of
changed circumstances. Technological developments may provide new or
better solutions to the problems of inaccessible services. With the growth of the
Internet tribunals may wish to consider, for example, whether web cams could
e used to enable disabled people who have severe mobility problems to
participate effectively at a hearing without having to travel.

Cost of providing reasonable adjustments

4,14 The DDA does not permit the additional costs of making reasonable
adjustments to be passed on to disabled users of the tribunal alone. Such
costs are part of the tribunal’s general expenses.

4,15 Although a service provider can justify charging a disabled person more for
some services than it charges other people (where the service is individually
tailored to the requirements of the disabled customer), tribunals do not have
powers to charge additional fees to users with particular needs. Tribunals must
consider whether an adjustment is “reasonable” and, if so, the adjustment
should be made at no additional cost to the disabled user of the tribunal,

What is meant by sreasonable stepsZ?

416 Section 21 refers to a service provider being under a duty to take such steps
as it is reasonable, in all the circumstances of the case, for it to have to take in
order to make reasonable adjustments. The Act does not specify that any
particular factors should be taken into account. What is a reasonable step for
a particular service provider to take depends on all the circumstances of the
case. As a working assumption, a step which it is reasonable for a particular
tribunal service to take might be an appropriate model for other tribunal
services. However, there may be exceptions to this principle which will
recognise differences in the nature (and volume) of cases heard by different
tribunals.
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417 Clearly, the steps it would be reasonable for a tribunal to have to take depend
partly on the effect of the disability on the individual disabled person. In addition,
without intending to be exhaustive, the following are some of the factors which
might be taken into account when considering what is reasonable:

= whether taking any particular steps would be effective in overcoming the
difficulty that disabled people face in accessing the services in question;

the extent to which it is practicable for the tribunal to take the steps;

the financial and other costs of making the adjustment;

the extent of any disruption which taking the steps would cause;

the extent of the tribunal’s financial and other resources:

the amount of any resources already spent on making adjustments.

A disabled appellant has arrived early for his tribunal hearing and
Is in a great deal of pain as a consequence of his arthritis, which is
causing him particularly severe back pain that day. The tribunal is
running approximately 30 minutes late and there is another case to
be heard before his. The tribunalss policy is to hear cases in the
order in which they have been listed for the day. Subject to tribunal
staff consulting the other appellant, it might be reasonable for the
disabled appellantes case to be heard out of turn, in order to avoid
the need for him to sit around for too long. An alternative might be
to postpone the hearing and to re-schedule it for another day
when the appellant might be in less pain.

An appellant who has learning difficulties would find it particularly
disconcerting if she had to wait for a long period for a tribunal
hearing to begin. The only way in which the appellantes case could
be timed with any degree of certainty would be for it to be
allocated as the first case in the morning or the first case in the
afternoon. In such circumstances it might be reasonable for the
tribunal listing officer to agree to a request for the case to be first
on the tribunalss list on the day set for the hearing.
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4.18

4.19

What is sunreasonably difficultZ?

It is unlawful for a tribunal to discriminate against a disabled person in failing to
comply with a duty to make reasonable adjustments when the effect of that
failure is to make it impossible or “unreasonably difficult” for the disabled person
to make use of services provided to the public. The DDA does not define what
Is meant by “unreasonably difficult”,

However, when considering if services are unreasonably difficult for disabled
people to use, tribunals should take account of whether the time,
inconvenience, effort, discomfort or loss of dignity entailed in using the service
would be considered unreasonable by other people if they had to endure
similar difficulties. In the context of tribunals, the following examples illustrate the
kinds of situations in which disabled people may find it unreasonably difficult to
use services unless reasonable adjustments are made. In each case,
appropriate reasonable adjustments are suggested in brackets:

= Deaf people may find it unreasonably difficult to participate in an oral
hearing (so the tribunal should provide an appropriate signer or interpreter);

= Wheelchair users (or other people with mobility problems) may find it
unreasonably difficult to attend a hearing on an upper floor of a building
which has no lift (so the tribunal should arrange for the hearing to take
place at an accessible venue);

= [t may be unreasonably difficult for some people with learmning difficulties to
understand, or deal with, correspondence from the tribunal (so, if it is
requested to do so, the tribunal should ensure that all correspondence is
copied to the appellant's named representative. Tribunals should also
correspond in plain English, and should avoid using unnecessary jargon);

= People with agoraphobia may have unreasonable difficulty attending a
tribunal hearing centre; or people with claustrophobia may have difficulty in
attending if the hearing room is small or cramped (so the tribunal should
arrange 1o hold the hearing at a venue which meets the appellant’s or
applicant’s needs. It might also consider the use of video-links or
domiciliary hearings in appropriate cases).
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Reasonable adjustments In practice

Introduction

Chapter 4 outlines the concept of the duty to make reasonable adjustments
and provides an overview of the legal principles which underpin it. This chapter
explains and illustrates how the duty works in practice in the tribunals context.

Chapter 6 focuses on physical access to tribunal premises. This chapter
concentrates on issues concerning practices, policies and procedures, and on
auxiliary aids and services.

Practices, policies and procedures

What is the duty to change a practice, policy or procedure?

The practices, policies and procedures of a tribunal are likely to comprise a
combination of formal written policies and procedures together with other
practices, policies and procedures which may have become established
informally or by custom. It is possible that the unintentional effect of any of these
matters may be to make it impossible or unreasonably difficult for disabled
people to make use of the services provided by the tribunal.

In such a case, the tribunal must take such steps as it is reasonable for it to
have to take, in all the circumstances, to change the practice, policy or
procedure so that it no longer has that effect. This may simply mean instructing
staff to waive a practice or amending a policy or procedure to allow exceptions
or abandoning it altogether. For example, although a tribunal would not normally
refund parking charges to people attending a hearing, it should consider
making an exception to this policy in appropriate cases if there is a lack of
available parking spaces at the tribunal office.
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0.6

o.7

What are ereasonable stepsZ in relation to practices, policies and
procedures?

The DDA does not define what are “reasonable steps” for a service provider to
take in order to change its practices, policies or procedures. The kinds of
factors which may be relevant are described in paragraphs 4.16 and 4.17
above,

The purpose of taking the steps is to ensure that the practice, policy or
procedure no longer has the effect of making it impossible or unreasonably
difficult for disabled people to use a service. Where there is an adjustment that
the tribunal could reasonably put in place and which would make the service
accessible, it is not sufficient for the tribunal to take some lesser step which
would not result in the service being accessible.

Tribunals do not normally allow dogs to be taken into tribunal
premises. However, a disabled person who uses a trained
assistance dog as an aid to his mobility would find it unreasonably
difficult to attend a hearing if he was not permitted to take the dog
with him. It is likely to be a reasonable step for a tribunal to amend
its "no dogs" policy in order to permit trained assistance dogs to
be taken into tribunal premises, including the hearing room itself.

A practice, policy or procedure may have the effect of excluding or screening
out disabled people from enjoying access to services. Or it may create a barrier
or hurdle which makes it unreasonably difficult for disabled people to access
the services. In such cases, unless the practice, policy or procedure can be
justified, a reasonable step for a tribunal to take might be to abandon it entirely
or to amend or modify it so that it no longer has that effect. For example a
tribunal should consider whether it should adjust its listing practices if one of the
participants in a case has an ilness such as M.E. or M.S. which may cause
fatigue and concentration difficulties. When listing a case for several days,
consideration should be given to ensuring that there will be sufficient breaks in
the proceedings (including, perhaps, listing hearings on alterate days).
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Auxiliary aids and services

What is the duty to provide auxiliary aids or services?

A tribunal must take reasonable steps to provide auxiliary aids or services if this
would enable (or make it easier for) disabled people to make use of any
services which it offers to the public.

The DDA gives two examples of auxiliary aids or services: the provision of
information on audio tape and the provision of a sign language interpreter.

But these are only illustrations of the kinds of auxiliary aids or services which a
tribunal might need to consider. An auxiliary aid or service might be the
provision of a special piece of equipment or simply extra assistance to disabled
people from (perhaps specially trained) staff. In some cases a technological
solution might be available.

The Appeals Service has installed induction loop systems in all its
permanent hearing venues and advertises the availability of these
facilities in its information guides. This is an auxiliary service as it
will enable users of the tribunal who have suitable hearing aids to
participate at the hearing more effectively than otherwise would
have been the case.

Where tribunals install induction loop systems in hearing rooms, they will wish
to seek advice as to the type of system which it is most appropriate to use, and
as to the manner in which the system should be employed. For example, it may
be necessary for the facility to be switched off when a tribunal is sitting in
camera in order to avoid sound “leaking” outside the hearing room.

From 1 October 2004 auxiliary aids and services could be any kind of aid or
service (whether temporary or permanent). Until 1 October 2004 the Disability
Discrimination (Services and Premises) Regulations 1999 temporarily restrict
their meaning so as not to require the provision of auxiliary aids or services
which involve a permanent alteration to the physical fabric of premises (or fixtures,
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5.12

5.13

o0.14

fittings, furnishings, fumiture, equipment or materials). There is nothing in the
DDA, however, to prevent such provision in anticipation of 1 October 2004,

In any event, tribunals should ensure that any auxiliary aids they provide are
carefully chosen and properly maintained. Failure to do so may mean that the
tribunal has not complied with its duty to provide an auxiliary aid. For example,
if a person with a hearing impairment is representing an appellant or applicant,
relying on the fact that he has been told that an induction loop has been
installed in the hearing room, the tribunal could not claim to have provided this
as an auxiliary aid if the induction loop does not work properly on the day due
to inadequate maintenance.

What are esreasonable stepsZ in relation to auxiliary aids or services?

The duty to provide auxiliary aids or services requires tribunals to take such
steps as it is reasonable for them to have to take in all the circumstances
of the case to make their services accessible to disabled people. What
might be reasonable for a large tribunal service might not be reasonable for a
smaller tribunal service. The resources available to the tribunal and the cost of
the auxiliary service are also relevant factors. For example, some steps which
it might be reasonable to expect a tribunal system such as the Appeals Service
(AS) to take in respect of the provision of auxiliary aids and services might not
be reasonable for a small tribunal such as the Special Educational Needs and
Disability Tribunal (SENDIST) to take because of the significant resource
implications. However, it might be reasonable for the SENDIST to arrange to
use the AS’s hearing rooms on occasion, thereby enabling users to benefit from
adaptations the AS has made. This could apply to any tribunal system which
does not have its own dedicated hearing accommodation, but which relies on
securing accommodation on an ad-hoc basis.

Using auxiliary aids or services to improve communication

In many cases, a tribunal will need to consider providing auxiliary aids or
services to improve communication with people with a sensory impairment
(such as those affecting hearing or sight) or a speech impairment or learning
difficulties. The type of auxiliary aid or service wil vary according to the
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importance, length, complexity or frequency of the communication involved.
The circumstances in which this may be appropriate clearly include the hearing
before the tribunal itself, but also extend to communications with tribunal staff
in relation to the conduct of the case or general enquiries. In some cases, more
than one type of auxiliary aid or service might be appropriate, as different
people have different communication requirements. Account should also be
taken of people with multiple communication disabilities, such as deaf-
blindness or combined speech and hearing disabilities.

Provision for deaf people

5.15 For deaf people, the range of auxiliary aids or services which it might be
reasonable to provide to ensure that services are accessible might include one
or more of the following:

= written information (such as a leaflet or guide);

= a facility for taking and exchanging written notes;
= a verbatim speech-to-text transcription service;
= induction loop systems;

= videos with BSL interpretation;

= information displayed on a computer screen;

= accessible Websites;

= audio-visual telephones;

= textphones;

= audio-visual fire alarms;

= qualified BSL interpreters or lipspeakers.

A deaf respondent uses BSL as his main form of communication.
The employment tribunal arranges for a qualified BSL interpreter
to interpret and voice over his evidence at the hearing.
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5.16  Where sign language interpretation is used as an auxiliary service the interpreter
should be capable of communicating accurately and efficiently with both the
disabled person and the other parties involved. In order to do so it may be
necessary for the interpreter to have access to relevant background information
about the case and the tribunal procedure - particularly if the interpretation will
require familiarity with technical terms or legal concepts. Other communication
support services such as lip speakers and Makaton communicators should
similarly be capable of communicating accurately and effectively. Tribunals will
need to be ready to make changes to the lay out of a hearing room in order to
accommodate communication support workers. In addition, listing estimates
are likely to be longer where communication support is needed, due to the
need for more frequent breaks.

5.17 Tribunals should bear in mind that hearing impairments take many forms and are
of varying degrees. What might be a reasonable auxiliary aid or service for a
person with tinnitus or reduced hearing might not be a reasonable adjustment for
someone who is profoundly deaf. Tribunal staff should ask a deaf person about
his or her preferred method of communication before making any arrangements.
However, it should be remembered that appropriate communication support
will probably need to be arranged well in advance of a hearing date.

Provision for people with a visual impairment

5.18 For people with visual impairments, the range of auxiliary aids or services which
it might be reasonable to provide to ensure that services are accessible might
include one or more of the following:

= readers;

= documents in large or clear print, Moon or bralille;

= information on computer disk or e-mail;

= information on audiotape;

= telephone services to supplement other information;
= gpoken announcements or verbal commuication;

= gccessible websites;
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= assistance with guiding;
= large print or tactile maps/plans and three-dimensional models;

= describing the hearing room, introducing everyone present at the hearing
and explaining where they are positioned in the room.

The Special Educational Needs and Disability Tribunal (SENDIST)
tapes the papers for a hearing for members of the tribunal who
have a visual impairment. Likewise, SENDIST will, on request,
provide tapes of hearing papers to a party who has a visual
impairment in order to ensure that he or she is able to participate
fully in the hearing. The SENDIST will also make any of its
publications available on request in Braille.

5.19 As with other forms of sensory impairments, visual disabilities are of varying

kinds and degrees. Tribunals need to consider what is the most appropriate
auxiliary aid or service to provide. More than one auxiliary aid or service may be
necessary according to the circumstances.

Provision for people with other or multiple disabilities

520 There are many examples of how auxiliary aids or services can be used to

5.21
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improve communication with people who are deaf or who have visual
impairments. Tribunals should also consider how communication barriers can
be overcome for people with other disabilities. For example, a person with a
leaming disability may be able to access a service by the provision of
documents in large, clear print and plain language or by the use of colour
coding and illustrations.

Tribunals should not assume that their services are made accessible to
customers with multiple disabilities simply by providing auxiliary aids or services
which are suitable for people with individual disabilities.
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6. Physical access to tribunals

Introduction

6.1 This chapter provides an overview of the duties which tribunals have under the
DDA to make the premises they occupy physically accessible to disabled people.
Whether or not disabled users of tribunals are able to gain physical access to
tribunal premises is clearly a key piece in the "access 1o justice” jigsaw, and is an
Issue which raises complex questions for those involved with the management
of tribunal premises. This guidance focuses mainly on access to tribunals in the
wider sense, however, and this chapter does not attempt an exhaustive
examination of every issue. Instead reference is made to other sources of
information on some of the more technical aspects of physical access.

6.2  Tribunal staff may wish to have regard, in particular, to Making access to goods
and services easier for disabled customers: a practical guide for small
businesses and other small service providers. The guide has been prepared by
the Centre for Accessible Environments for the DRC and the Equality
Commission for Northern Ireland.

Physical access and reasonable adjustments

6.3  The question of what constitutes less favourable treatment has lbbeen considered
in Chapter 3 of this guidance, and Chapters 4 and 5 explored the duty to
make reasonable adjustments. It has been noted that the law already requires
that where a physical feature makes it impossible or unreasonably difficult for
disabled people to make use of a service provided by a tribunal, the tribunal is
under a duty to take reasonable steps to provide a reasonable alternative
method of making the service in question available to disabled people.

6.4 From 1 October 2004, however, duties in respect of overcoming a physical
feature by
= removing the feature; or

= altering it; or
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= providing a reasonable means of avoiding it,

will also apply where that feature makes it impossible or unreasonably difficult
for disabled people to make use of a service.

Although tribunals are not yet obliged to comply with these latter duties, it is clearly
good practice (and is likely to make business sense) to take action to remove or
alter a physical feature or to provide a reasonable means of avoiding it before
2004. Tribunals should plan ahead and apply for any necessary consents before
1 October 2004 so they are able to make any physical alterations (see paragraphs
6.15 — 6.19 below). Whenever tribunals are planning and executing building or
refurbishment works, provision should be made for the removal or alteration of
physical features which create a barrier to access for disabled people or for the
provision of a reasonable means of avoiding the physical feature.

Physical features will include steps, stairways, kerbs, exterior surfaces and
paving, parking areas, building entrances and exits (including emergency escape
routes), internal and external doors, gates, toilet and washing facilities, public
facilities (such as telephones, counters or service desks), lighting and ventilation,
lifts and escalators, floor coverings, signs, furniture, and temporary or movable
items (such as equipment and display racks). This is not an exhaustive list.

Adopting an einclusiveZ approach

As with any service provider, it is in the interests of both tribunals and disabled
people to overcome physical features that prevent or limit disabled people from
using the services that are offered. Although the DDA does not place the
different options for overcoming a physical feature in any form of hierarchy (and
indeed tribunals may choose how to tackle a problematic physical feature -
provided that the correct outcome is achieved), it is recognised good practice
for a service provider to consider first whether a physical feature which creates
a barrier for disabled people can be removed or altered.

This is because removing or altering the barriers created by a physical feature is an
‘inclusive” approach to adjustments. It makes the services available to everyone
in the same way. In contrast, an alternative method of service offers disabled
people a different form of service than is provided for non-disabled people.
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6.9 Removing or altering the barriers created by a physical feature will also be
preferable to any alternative arrangements from the standpoint of the dignity of
disabled people. In addition, it is likely to be in the long-term interests of the
service provider, since it will avoid the ongoing costs of providing services by
alternative means.

6.10 Therefore, it is recommended that tribunals should first consider whether any
physical features which create a barrier for disabled people can be removed or
altered. If that is not reasonable, a tribunal should then consider providing a
reasonable means of avoiding the physical feature. If that is also not
reasonable, a tribunal should then consider providing a reasonable alternative
method of making the service available to disabled people. For example,
tribunals should obviously consider whether physical changes should be made
to hearing centres in order to make them accessible to people with mobility
impairments. To the extent that it is not reasonably possible to make a hearing
centre accessible, tribunals should consider whether there is another available
venue which would be accessible to the disabled person in question.

The Special Educational Needs and Disability Tribunal has been
trialing the use of other tribunalse permanent accommodation for

their hearings rather than, as in the past, using hotel
accommodation which was often unsuitable, not only in terms of

its layout but also because of its inaccessibility.

How can tribunals identify possible adjustments?

6.11 Tribunals are more likely to be able to comply with their duty to make
adjustments in relation to physical features if they arrange for an access audit
of their premises to be conducted and draw up an access plan or strategy. For
example, tribunal premises should be evaluated for their impact on users when
they arrive — Is the signposting adequate and clear? Is it obvious how
assistance may be obtained, and where from? Attention to details of this kind
can result in a far better experience for users who may already be feeling
stressed and apprehensive about the hearing.
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The Court Service, in conjunction with the Royal Association for Disability and
Rehabilitation (RADAR), has produced a Checklist for Disability Access Audiit
with supporting notes. This document will assist staff responsible for the
management of tribunals facilities to assess the physical accessibility of those
premises, by reference to matters such as parking and approach to buildings;
vertical and horizontal circulation within buildings; and facilities in rooms in which
tribunal hearings take place.

In carrying out any such audit, however, it is recommended that tribunals seek
the views of people with different disabilities, or those representing them, to
assist in identifying barriers and developing effective solutions. Tribunals can
also draw on the extensive experience of local and national disability groups or
organisations of disabled people.

Premises occupied under leases

The complexities which arise in relation to multi-occupied premises have been
mentioned in paragraph 2.22. Additional issues arise when premises are
occupied under a lease, or other binding obligation, and the occupier is under
a duty to make reasonable adjustments which involve the removal or alteration
of physical features. In these circumstances the occupier may need to obtain
the landlord's consent before making any such alterations. The DDA contains
provisions about obtaining such consents, and these provisions are explained
in Chapter 6 of the DRC Code of Practice.

Statutory consents and regulations

Whether or not tribunal premises are occupied under a lease, it might be
necessary (depending upon the nature of the alteration in question) to obtain
planning permission. It will also be necessary to comply with building
regulations.

New buildings (and some extensions) constructed since 1985 in England and
Wales will have been subject to Part M of the building regulations (access and
facilities for disabled people), which requires that “reasonable provision shall be
made for disabled people to gain access to and to use the building”.
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6.17 Guidance is issued to accompany the Building Regulations. For Part M of the
Building Regulations in England and Wales this is the Approved Document M.
This sets out a number of ‘objectives’ to be met, ‘design considerations” and
technical details of design solutions (called ‘provisions’). These provisions
suggest one way in which the requirements of the regulations might be met but
there is no obligation to adopt any of them.

6.18 Similar provisions were introduced in Scotland in March 1985 when “Part T,
facilities for disabled persons” was added to the Building Standards (Scotland)
Regulations 1981.

More detailed consideration of the way in which the Building Regulations impact
upon a service provider's duties under the DDA is also contained in Chapter 6
of the DRC Code of Practice.
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Appendix A:
The Meaning of Disability

This appendix is included to aid understanding about who is covered by the
DDA and should provide sufficient information on the definition of disability to
cover the large majority of cases. The definition of disability in the Act is designed
to cover only people who would generally be considered to be disabled. A
Government publication Guidance on matters to be taken into account in
determining questions relating to the definition of disability is also available.

When is a person disabled?

A person has a disability if he has a physical or mental impairment which has a
substantial and long-term adverse effect on his ability to carry out normal day-
to-day activities.

What about people who have recovered from a disability?

People who have had a disability within the definition are protected from
discrimination even if they have since recovered.

What does simpairmentZ cover?

It covers physical or mental impairments; this includes sensory impairments,
such as those affecting sight or hearing.

Are all mental impairments covered?

The term “mental impairment” is intended to cover a wide range of impairments
relating to mental functioning, including what are often known as learning
difficulties. However, the DDA states that it does not include any impairment
resulting from or consisting of a mental iliness, unless that illness is a clinically
well-recognised illness. A clinically well-recognised illness is one that is
recognised by a respected body of medical opinion.
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What is a esubstantialZ adverse effect?

A substantial adverse effect is something which is more than a minor or trivial
effect. The requirement that an effect must be substantial reflects the general
understanding of disability as a limitation going beyond the normal differences
in ability which might exist among people.

What is a slong-termZ effect?

A long-term effect of an impairment is one:
= which has lasted at least 12 months; or
= where the total period for which it lasts is likely to be at least 12 months; or

= which is likely to last for the rest of the life of the person affected.

Effects which are not long-term would therefore include loss of mobility due to
a broken limb which is likely to heal within 12 months and the effects of
temporary infections, from which a person would be likely to recover within
12 months.

What if the effects come and go over a period of time?

If an impairment has had a substantial adverse effect on normal day-to-day
activities but that effect ceases, the substantial effect is treated as continuing if
itis likely to recur; that is, if it is more probable than not that the effect will recur.
To take the example of a person with rheumatoid arthritis whose impairment has
a Substantial adverse effect, which then ceases to be substantial (i.e. the
person has a period of remission). The effects are to be treated as if they are
continuing, and are likely to continue beyond 12 months, if:

= the impairment remains; and

= at least one recurrence of the substantial effect is likely to take place 12
months or more after the initial occurrence.

This would then be a long-term effect.
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What are snormal day-to-day activitiesZ?

They are activities which are carried out by most people on a fairly regular and
frequent basis. The term is not intended to include activities which are normal
only for a particular person or group of people, such as playing a musical
instrument, or a sport, to a professional standard or performing a skilled or
specialist task at work. However, someone who is affected in such a
specialised way but is also affected in normal day-to-day activities would be
covered by this part of the definition. The test of whether an impairment affects
normal day-to-day activities is whether it affects one of the broad categories of
capacity listed in Schedule 1 to the DDA. They are:

= mobility;

= manual dexterity;

= physical co-ordination;

= continence;

= ability to lift, carry or otherwise move everyday objects;

= speech, hearing or eyesight;

= memory or ability to concentrate, learn or understand; or

= perception of the risk of physical danger.

What about treatment?

Someone with an impairment may be receiving medical or other treatment
which alleviates or removes the effects (though not the impairment). In such
cases, the treatment is ignored and the impairment is taken to have the effect
it would have had without such treatment. This does not apply if substantial
adverse effects are not lkely to recur even if the treatment stops (i.e. the
impairment has been cured).
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Does this include people who wear spectacles?

No. The sole exception to the rule about ignoring the effects of treatment is the
wearing of spectacles or contact lenses. In this case, the effect while the
person is wearing spectacles or contact lenses should be considered.

Are people who have disfigurements covered?

People with severe disfigurements are covered by the Act. They do not need
to demonstrate that the impairment has a substantial adverse effect on their
ability to carry out normal day-to-day activities.

What about people who know their condition is going to get worse
over time?

Progressive conditions are conditions which are likely to change and develop
over time. Examples given in the DDA are cancer, multiple sclerosis, muscular
dystrophy and HIV infection. Where a person has a progressive condition he will
e covered by the Act from the moment the condition leads to an impairment
which has some effect on ability to carry out normal day-to-day activities, even
though not a substantial effect, if that impairment is likely eventually to have a
substantial adverse effect on such ability.

What about people who are registered disabled?

Those registered as disabled under the Disabled Persons (Employment) Act
1944 both on 12 January 1995 and 2 December 1996 were treated as being
disabled under the DDA for three years from the latter date. At all times from 2
December 1996 onwards they are covered by the Act as people who have had
a disability. This does not preclude them from being covered as having a
current disability any time after the three year period has finished. Whether they
are or not will depend on whether they, like anyone else, meet the definition of
disability in the Act.
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Are people with genetic conditions covered?

If a genetic condition has no effect on ability to carry out normal day-to-day
activities, the person is not covered. Diagnosis does not in itself bring someone
within the definition. If the condition is progressive, then the rule about
progressive conditions applies.

Are any conditions specifically excluded from the coverage of the Act?

Yes. Certain conditions are to be regarded as not amounting to impairments for
the purposes of the Act. These are:

addiction to or dependency on alcohol, nicotine, or any other substance
(other than as a result of the substance being medically prescribed);

seasonal allergic rhinitis (e.g. hayfever), except where it aggravates the effect
of another condition;

tendency to set fires;

tendency to steal;

tendency to physical or sexual abuse of other persons;
exhibitionism;

voyeurism,

Also disfigurements which consist of a tattoo (which has not been removed),
non-medical body piercing, or something attached through such piercing, are
to be treated as not having a substantial adverse effect on the person’s ability
to carry out normal day-to-day activities.
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Appendix B:
Sources of Further Advice and Assistance

This appendix provides details of some organisations which may be able to assist
tribunals to arrange provision of particular adjustments for disabled users of the
tribunals system, or by giving general advice on questions relating to accessibility.

Communication with Deaf People

British Deaf Association
1 Worship Street

LONDON

EC2A 2AB

Tel. 020 7588 3520
Minicom: 020 7588 3529
Fax: 020 7588 3527
E-mail. helpline@bda.org.uk

Website:  www.britishdeafassociation.org.uk

City Literary Institute, The Centre for Deaf People
Connaught Hall, Tavistock Square

LONDON

WCTH 9EX

Tel. 020 7383 7624

Fax: 020 7383 4656

E-mail: cfdp@citylit.ac.uk

Website:  www.citylit.ac.uk

Council for the Advancement of Communication with Deaf People
Durham University Science Park, Block 4
Stockton, DURHAM

DH1 3UZ
Tel: 0191 383 1155
Fax: 0191 383 7914

Textphone: 0191 383 7915
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Hearing Concern
7-11 Armstrong Road

LONDON

W3 7JL

Tel: 020 8740 4447

Fax: 020 8742 9043

Textphone: 020 8742 9151

E-mail: info@hearingconcern.org.uk

Website:  www.hearingconcern.com

Palantype Services Ltd

11 Chapel Place

Rivington Street

LONDON

EC2A 3DW

Tel: 020 7749 9100

Website:  www.ubigus-reporting.com

Royal National Institute for Deaf People
19-23 Featherstone Street

LONDON

EC1Y 8SL

Tel: 020 7296 8000

Fax: 020 7296 8199

Textphone: 020 7296 8001

E-mall: informationline@rmnid.org.uk
Website:  www.rmid.org.uk

Scottish Association of Sign Language Interpreters
Donaldson's College

West Coates

EDINBURGH

EH12 5JJ

Tel: 0131 347 5601

Fax: 0131 347 5628

E-mall: mail@sasli.org.uk

Website:  sss.sasli.org.uk
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Scottish Council on Deafness
Clerwood House

96 Clermiston Road
EDINBURGH

EH12 6UT

Tel: 0131 314 6075
Fax: 0131 314 6077
Textphone: 0131 314 6078
E-mail: admin@scod.org.uk
Website:  scod.org.uk

Sign Language Information Centre
Criffel Riggs

Drumburn

Kirkibean

DUMFRIES

DG2 8DL

Tel. 01387 880222

Fax: 01387 880333

E-mail: margo@slic.demon.co.uk

Wales Council for the Deaf

Glenview House

Courthouse Street

PONTYPRIDD

CF37 1JY

Tel: 01443 485687

Supercom: 01443 385686

Fax: 01443 408555

E-mall: wcdeaf@pop3.poptel.org.uk
Website:  www.wcdeaf.org.uk
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Building Accessibility

British Standards Institution
389 Chiswick High Road

LONDON

W4 4AL

Tel: 020 8996 9000
Fax: 020 8996 7400
E-mall: info@bsi-global.com

Website:  www.bsi-global.com

Centre for Accessible Environments
Nutmeg House

60 Gainsford Street

LONDON

SET 2NY

Tel: 020 7357 8182

Fax: 020 7357 8183

E-mail: info@cae.org.uk

Website:  www.cae.org.uk

Disabled Living Foundation
380-384 Harrow Road

LONDON
W9 2HU
Tel. 020 7289 6111
E-mail: info@dIf.org.uk

Website:  www.dlIf.org.uk

Institution of Highways and Transportation

6 Endsleigh Street
LONDON

WC1TH 0D/

Tel: 020 7387 2525
Fax: 020 7387 2808
E-mail: int@iht.org
Website:  www.iht.org
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RADAR (Royal Association for Disability & Rehabilitation)
12 City Forum

250 City Road

LONDON

EC1V 8AF

Tel: 020 7250 3222
Fax: 020 7250 0212
Minicom: 020 7250 4119
E-mail: radar@radar.org.uk

Website:  www.radar.org.uk

RNIB/GDBA Joint Mobility Unit
105 Judd Street

LONDON

WCTH 9NE

Tel: 0207 388 1266

Fax: 020 7388 2034

Scottish Office of the RNIB/GDBA Joint Mobility Unit
RNIB Scotland

Dunedin House

25 Raddlestone Terrace

EDINBURGH

EH4 3TP

Tel: 0131 311 8500

Fax: 0131 311 8529

Website:  www.mib.org.uk/services/scotland

Wales Council for the Disabled
Llys Ifor

Crescent Road

CAERPHILLY

Mid Glamorgan

CF8 1XL

Tel. 029 2088 7325

Fax: 029 2088 8702

Council
on

Tribunals Guidance on Applying the Disability Discrimination Act 45




Braille Documents

PIA (print, braille and software publishing solutions)
Victoria Street

CWMBRAN

NP44 3YT

Tel: 0870 321 6450
Fax: 0870 321 6451
Dotline: 0870 321 6430
E-mail: info@pia.co.uk

Website:  www.pia.co.uk

Royal National Institute for the Blind
Customer Services, PO Box 173
PETERBOROUGH PE2 6WS

Tel: 0845 702 3153
Minicom: 0845 585691

Fax: 01733 3715655
E-mail: Cservices@rmib.org.uk

Website:  www.mid.org.uk

RNIB Scotland

Dunedin House, 25 Raddlestone Terrace
EDINBURGH

EH4 3TP

Tel: 0131 311 8500

Fax: 0131 311 8529

Website:  www.mib.org.uk/services/scotland

Scottish Braille Press

Craigmillar Park

EDINBURGH

EH16 5NB

Tel: 01371 662 4445

Fax: 0131 662 1968

E-mail: scot.braile@dial.pipex.com
Website:  www.scottish-bralille-press.org

Council

46 Making Tribunals Accessible to Disabled People Tribunals




Society for the Welfare and Teaching of the Blind
4 Coates Crescent

EDINBURGH

EH3 7AP

Tel. 0131 225 6381

Website:  www.grampianblind.demon.co.uk

Wales Council for the Blind

3rd Floor, Shand House

20 Newport Road

CARDIFF

CF24 0DB

Tel: 029 2047 3954

Fax: 029 2045 5710

E-mail: staff@wchbnet.freeserve.co.uk
Website:  www.wcbnet.freeserve.co.uk

Provision of Auxiliary Aids

Disabled Living Foundation
380-384 Harrow Road

LONDON
W9 2HU
Tel. 020 7289 6111
E-mail: info@dlIf.org.uk

Website:  www.dlIf.org.uk

Other Useful Contacts

The Discrimination Law Association
PO Box 36054

LONDON
SW16 1TWF
E-Mail. info@discrimination-law.org.uk
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The Employers Forum on Disability
Nutmeg House, 60 Gainsford Street

LONDON

SE1T 2NY

Tel: 020 7403 3020

Fax: 020 7403 0404

Minicom: 020 7403 0040

E-mall: enquiries@employers-forum.co.uk

Website:  www.employers-forum.co.uk

Group for Solicitors with Disabilities
The Law Society
114 Chancery Lane

LONDON

WC2A 1PL

Tel: 020 7320 5793

Fax: 020 7831 0170

E-mail: secretary@gsdnet.org.uk

Website:  www.gsdnet.org.uk

How to obtain other publications referred to in this guidance

‘Guidance on matters to be taken into account in determining questions relating
to the definition of disability” may be purchased from The Stationery Office
bookshops (malil orders: the Stationery Office, PO Box 29, Norwich NR3 1GN).

‘Making access to goods and services easier for disabled customers” may be
obtained from the Disability Rights Commission Helpline and website.

Guidance on disability awareness and equality training is contained in the
Disability Rights Commission’s “Good Practice Training Directory” which can be
obtained from the DRC’s website.,

The Court Service's “Checklist for Disability Access Audit” can be obtained by
contacting Richard Fox, Court Service Accommodation and Planning Branch,
Southside, 105 Victoria Street, London SW1E 6QT.
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